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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  20 

Migratory  Bird  Hunting;  Supplemental 
Proposals  for  Early  Season  Migratory 
Bird  Hunting  Regulations  Frameworks 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Supplemental  proposed  rule. 

summary:  This  document  supplements 
Federal  Register  Document  81-8989, 
published  on  March  25, 1981,  and 
Document  81-20129  published  on  July  8, 
1981,  which  notified  the  public  that  the 
Fish  and  Wildlife  Service  proposes  to 
establish  hunting  regulations  for  certain 
migratory  game  birds  during  1981-82, 
and  provided  information  on  certain 
proposed  regulations. 

This  proposed  rulemaking  provides 
frameworks  or  outer  limits  for  dates  and 
times  when  shooting  may  begin  and  end, 
and  the  number  of  birds  that  may  be 
taken  and  possessed  in  early  seasons 
for  migratory  bird  hunting.  These  are 
hunting  seasons  that  open  prior  to 
October  1  and  relate  to  mourning  doves; 
white-winged  doves;  band-tailed 
pigeons;  woodcock;  common  snipe;  rails; 
gallinules;  September  teal;  sea  ducks; 
experimental  September  duck  seasons 
in  Iowa,  Kentucky,  Tennessee,  and 
Florida;  sandhill  crane  seasons  in  North 
Dakota  and  South  Dakota;  migratory 
bird  hunting  regulations  in  Alaska, 
Puerto  Rico,  and  the  Virgin  Islands;  and 
extended  falconry  seasons.  The  Service 
aimually  prescribes  hunting  regulations 
frameworks  to  the  States  for  season 
selection  purposes.  The  effect  of  this 
proposed  rule  is  to  facilitate 
establishment  of  early  season  migratory 
bird  hunting  regulations  for  the  1981-82 
season. 

The  Service  also  proposes 
supplemental  rulemakings  for  some  late 
hunting  seasons,  defined  as  those 
seasons  opening  on  or  after  October  1. 
These  generally  relate  to  the  times  and 
places  where  certain  waterfowl  may  be 
hunted. 

DATES:  The  comment  period  for 
proposed  early  season  frameworks, 
including  those  for  Alaska,  Puerto  Rico, 
and  the  Virgin  Islands,  will  end  on  July 
16, 1981,  and  that  for  late  season 
proposals  on  August  24, 1981.  A  Public 
Hearing  on  Late  Season  Regulations  will 
be  held  August  4, 1981,  starting  at  9  a.m. 
ADDRESS:  Comments  to:  Director  (FWS/ 
MBMO),  Fish  and  Wildlife  Service, 
Department  of  the  Interior,  Washington, 
D.C.  20240.  The  Public  Hearing  will  be 
held  in  the  Auditorium  of  the 


Department  of  the  Interior  Building  on  C 
Street,  between  18th  and  19th  Streets, 
NW.,  Washington,  D.C.  Notice  of 
intention  to  participate  in  this  hearing 
should  be  sent  in  writing  to  the  Director 
(FWS/MBMO),  U.S.  Fish  and  Wildlife 
Service,  Department  of  the  Interior, 
Washington,  D.C.  20240. 

Comments  received  on  the 
supplemental  proposed  rulemaking  will 
be  available  for  public  inspection  during 
normal  business  hours  in  Room  525-B, 
Matomic  Building,  1717  H  Street,  NW., 
Washington,  D.C. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  P.  Rogers,  Chief,  Office  of 
Migratory  Bird  Management,  Fish  and 
Wildlife  Service,  Department  of  the 
Interior,  Washington,  D.C.  20240  (202- 
254-3207). 

SUPPLEMENTARY  INFORMATION:  The 

annual  process  for  developing  migratory 
game  bird  hunting  regulations  deals  with 
regulations  for  early  and  late  seasons. 
Early  seasons  include  those  which  open 
before  October  1,  while  late  seasons 
open  about  October  1  or  later. 
Regulations  are  developed 
independently  for  early  and  late 
seasons.  The  early  season  regulations 
cover  mourning  doves;  white-winged 
doves;  band-tailed  pigeons;  rails; 
gallinules;  woodcock;  common  snipe; 
sea  ducks  in  the  Atlantic  Flyway;  teal  in 
September  in  the  Central  and 
Mississippi  Flyways;  experimental  duck 
seasons  opening  in  September  in  Iowa, 
Kentucky,  Tennessee,  and  Florida; 
sandhill  cranes  in  North  Dakota  and 
South  Dakota;  doves  in  Hawaii; 
migratory  game  birds  in  Alaska,  Puerto 
Rico,  and  the  Virgin  Islands;  an^  some 
special  falconry  seasons.  Late  seasons 
include  the  general  waterfowl  seasons; 
special  seasons  for  scaup  and 
goldeneyes;  extra  scaup  and  teal  in 
regular  seasons;  most  sandhill  crane 
seasons  in  the  Central  Flyway;  coots, 
gallinules,  and  snipe  in  the  Pacihc 
Flyway;  and  other  special  falconry 
seasons. 

Certain  general  procedures  are 
followed  in  developing  regulations  for 
both  the  early  and  the  late  seasons. 
Initial  regulatory  proposals  are 
announced  in  a  Federal  Register  * 
document  published  in  March  and 
opened  to  public  comment.  Following 
the  termination  of  the  comment  period 
and  after  a  public  hearing,  the  Service 
develops  and  publishes  the  proposed 
frameworks  for  times  of  seasons,  season 
lengths,  shooting  hours,  daily  bag  and 
possession  limits,  and  other  regulatory 
elements.  Following  another  public 
comment  period,  and  after  consideration 
of  additional  comments,  the  Service 
publishes  the  final  frameworks  in  the 


Federal  Register.  Using  these 
frameworks.  State  conservation 
agencies  then  select  hunting  season 
dates  and  options.  States  may  prescribe 
more  restrictive  seasons  and  options 
than  those  offered  in  the  Service's 
frameworks.  The  final  regulations, 
reflected  in  amendments  to  Subpart  K  of 
50  CFR  20,  then  appear  in  the  Federal 
Register,  becoming  effective  upon 
publication. 

The  regulations  schedule  for  this  year'' 
is  as  follows.  On  March  25, 1981,  the 
Service  published  for  public  comment  in 
the  Federal  Register  (46  FR 18666]  a 
proposal  to  amend  50  CFR  20,  with 
comment  periods  ending  as  noted 
earlier,  except  that  the  comment  period 
for  Alaska,  ^erto  Rico,  and  the  Virgin 
Islands  has  since  been  extended  to  July 
16, 1981.  The  proposal  deals  with 
establishment  of  seasons,  limits,  and 
shooting  hours  for  migratory  birds  under 
§§  20.101  through  20.107  of  Subpart  K. 

On  July  8, 1981,  the  Service  published 
(46  FR  35316]  for  public  comment  a 
second  document  which  provided 
supplemental  proposals  and  corrections 
for  both  early  and  late  season  migratory 
bird  hunting  regulations  frameworks, 
with  comment  periods  ending  July  16, 
1981,  for  early  season  proposals, 
including  Alaska,  Puerto  Rico,  and  the 
Virgin  Islands,  and  August  24, 1981,  for 
late  season  proposals. 

This  document  is  the  third  in  a  series 
of  proposed,  supplemental,  and  final 
rulemaking  documents  for  migratory 
bird  hunting  regulations  and  deals 
specifically  with  supplemental  proposed 
fi'ameworks  for  early  season  migratory 
bird  hunting  regulations  from  which, 
when  finalized.  States  may  select 
season  dates,  shooting  hours,  and  daily 
bag  and  possession  limits  for  the  1981- 
82  season.  All  comments  on  the  March 
25  proposal  received  since  June  3, 1981, 
have  been  considered  in  developing  this 
document.  In  addition,  new  proposals 
for  certain  early  and  late  season 
regulations  are  provided  for  public 
comment.  Comment  periods  on  this  third 
dociunent  are  specified  above  under 
DATES.  Final  regulatory  frameworks  for 
migratory  game  bird  hunting  seasons  for 
Alaska,  Puerto  Rico,  and  the  Virgin 
islands,  and  for  early  seasons  for  other 
areas  of  the  United  States  are  scheduled 
for  Federal  Register  publication  on  or 
about  July  21, 1981. 

On  June  19, 1981,  a  public  hearing  was 
held  in  Washington,  D.C.,  as  announced 
in  the  Federal  Register  of  March  25, 1981 
(46  FR  18666],  to  review  the  status  of 
mourning  doves,  woodcock,  band-tailed 
pigeons,  white-winged  doves,  and 
sandhill  cranes.  Proposed  himting 
regulations  were  discussed  for  these 
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species  and  for  common  snipe;  rails; 
gallinules;  migratory  game  birds  in 
Alaska,  Puerto  Rico,  and  the  Virgin 
Islands;  mourning  doves  in  Hawaii: 
September  teal  seasons  in  the 
Mississippi  and  Central  Flyways; 
experimental  duck  seasons  in 
September  in  Iowa,  Kentucky, 

Tennessee,  and  Florida;  special  sea 
duck  seasons  in  the  Atlantic  Flyway; 
and  extended  falcoiuy  seasons. 
Statements  or  comments  were  invited. 

This  supplenmntal  proposed 
rulemaking  consolidates  further  changes 
to  the  original  framework  proposals 
published  on  March  25, 1981,  in  the 
Federal  Register. 

Review  of  PuUic  Comments  and  the 
Service’s  Response 

Comments  Received  at  Public  Hearing, 

Seven  individuals  presented 
statements  at  the  Public  Hearing  on  the 
proposed  early  seascm  regulations.  The 
comments  are  summarized  below  and, 
where  appropriate,  responded  to  by  the 
Service. 

Mr.  William  Brownlee,  Texas  Parks 
and  Wildlife  Department,  presented  two 
recommendations  on  behalf  of  the 
Central  Flyway  Council.  These  related 
to  sandhill  crane  seascms  in  North 
Dakota  and  mourning  doves  in  the 
Central  Management  Unit  On  behalf  of 
Texas,  he  recommended  a  white-winged 
dove  season  of  5  days  in  the  major 
white-winged  dove  range,  within  the 
same  framework  allowed  last  year.  The 
1981  survey  placed  the  breediiig 
population  index  in  4  south  Texas 
counties  at  488,000  birds,  down  4 
percent  horn  1980,  and  within  9  percent 
of  the  10-year  mean. 

Response.  In  the  Federal  Register 
dated  July  8, 1961,  the  Service  proposed 
to  implement  both  the  sandhill  crane 
and  mourning  dove  proposals  offered  by 
the  Central  Flyway  CounciL  However, 
the  Service  does  not  believe  it  necessary 
to  reduce  the  daily  bag  and  possession 
limits  in  North  D^ota  ffom  3  and  0 
cranes,  respectively,  to  2  and  4  cranes. 
.The  bag  limit  change  would  result  in 
harvest  reduction  A  less  than  10 
percent  Data  gathered  by  the  Service  in 
recent  years  suggests  that  hunting 
activity  and  crane  harvests  have  been 
relatively  stable.  For  example,  2,200 
cranes  were  harvested  in  North  Dakota 
by  3,400  hunters  last  year  compared  to 
2,700  by  3,200  hunters  in  1979.  The  Texas 
recommendation  for  a  5-day  white¬ 
winged  dove  season  is  included  in  the 
following  early  season  proposed 
frameworks. 

Dr.  W.  Alan  Wentz,  National  Wildlife 
Federation,  spoke  in  support  of  the 
experimental  3-year  September  duck 


seasons  for  Tennessee  and  Kentucky, 
noting  research  studies  which  indicate 
that  southern  Ixeeding  wood  ducks 
exhibit  higher  survived  rates  than 
northern  breeding  wood  ducks.  In  his 
view,  the  additional  harvest  resulting 
from  such  a  season  could  be  safely 
sustained  by  southern  populations  of 
wood  ducks.  Dr.  Wentz  noted  that  the 
restored  status  of  the  wood  duck  in  the 
United  States  is  a  modem  day  wildlife 
management  success  story. 

Response,  far  the  |uly  8, 1981,  Federal 
Register,  die  Service  proposed  to  offer  a 
5-(^y  duck  season  it  the^  two  States  on 
an  experimental  basis. 

Ms.  Margaret  Martin.  Chief  Legislative 
Aide  to  Congressman  Ron  de  Lugo  of 
Virgin  IslaQ^  also  represented 
Governor  Juan  Luis.  Ms.  Martin  spoke  in 
support  of  a  duck  season  requested  by 
the  Virgin  Islands  but  directed  most  of 
her  comments  to  die  need  for  earUer 
hunting  seasons  for  Zenaida  doves  and 
scalynaped  pigeons  so  that  Virgin 
Islands  himters  can  obtain  a  reasonable 
harvest  of  the  resource.  She  prefaced 
her  remarks  by  stating: 

“*  *  *  It  appears  that  die  Virgin  Islands  is 
being  forced  to  observe  a  regolatory  regime 
that  may  well  be  appropriate  for  dm 
environmental  conditions  facing  the  mme 
temperate  contineatal  areas,  bat  which  is  not 
appropriate  for  our  tropical  insular  ecology. 
As  a  consequence.  Virgin  Islanders  are 
denied  hunting  opp(»tunities  for  reasons 
which  represent  an  histofic  artifact  (rf  our 
assocadon  with  the  United  States  debits  the 
fact  that  these  regulations  do  not  serve  the 
resource  managemmit  purposes  in  the  Virgin 
Islands  that  diey  do  in  the  Continental  United 
States.  L  therefore,  urge  you  to  consider  die 
intmt  of  the  regulations  in  reviewing  our 
request.” 

Ms.  Martin  then  offered  the  following 
more  specific  comments: 

”*  *  *  There  appears  some  doubt  whether 
or  not  the  current  regulatory  regime  in  the 
Virgin  Islands  is  accomplishing  the  objectives 
of  die  Nfigratory  Bird  Regulations  stated  in 
the  Federal  Renter. 

"Specifically,  Virgin  Islands  hunters  are 
forced  to  hunt  during  periods  when 
population  density  is  low.  and  die  portion  of 
the  population  which  they  can  harvest  is 
unjustifiably  low  when  compared  to  the 
population  at  large.  Hie  current  sitaatioa, 
therefore,  appears  kiGonsistent  with  objective 
(1)  of  the  hunting  regulations. 

“Current  regulations  also  appear 
inconsistent  with  objective  since  recent 
studies  incBcate  diat  reproductive  activity  is 
largely  over  by  mid-July.  Therefore,  an  earlier 
season  would  not  impair  the  birds'  ability  to 
maintain  dieir  populations. 

"Also,  there  is  an  apparent  inconsistency 
with  objective  (5)  since  Virgin  Islands 
hunters  are  not  aUe  to  obt^  an  equitable 
harvest  of  the  resources  between  the  current 
season’s  openmg  and  the  departure  of  the 
birds  from  the  islands. 
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“We  further  note  that  the  Fish  and  Wildlife 
Service  is  proposing  to  provide  exception  for 
Alaskan  subsistence  himting  of  species 
covered  under  the  Act  Subsistence  hunting 
has  long  been  an  important  element  of  the 
Virgin  Islands  cniture  and  shoidd  be  similarly 
acluiowledge|d). 

“Hnally,  we  have  been  informed  that 
current  distributian  of  the  apedes  involved 
indicate  that  they  are  whoUy  confined  to  tfaa 
Caribbean  region.  It  seems  onfOTtanate  that 
Caribbean  hunters  should  be  limited  in  their 
access  to  species  which  are  not  in  fact 
migratory  throughout  the  treaty  range.” 

In  support  of  her  statements,  hfs. 
Martin  included  with  her  testimony  a 
recently  completed  5-year  study  of 
doves  and  pigeons  conducted  by  the 
Virgin  Islands  Division  of  Fish  and 
Wildlife. 

Response.  The  Service  appreciates 
receiving  the  reports  and  plans  to 
review  them  carefully.  However,  legal 
opinions  provided  tiie  U.S.  Hsh  and 
Wildlife  Service  in  1975  and  1976  and 
forwarded  to  tiie  Virgin  Islands  tiien, 
stated: 

“It  is  our  conclusion,  thereforu.  that  in  19111 
Puerto  Rico  and  the  VitgiB  Islands  wsre 
intended  to  be  included  with  the  scope  of  the 
term  “Territory"  in  the  htigratory  Rid  Hasty 
Act — hence,  subject  to  the  closed  season 
provisons  of  the  Canadian  Treaty.” 

and 

It  is  advisable,  therefore,  that  the  UnHsd 
States  Fish  and  Wildlifa  Service  work 
towards  the  objective  of  bringing  its  dove 
hunting  regulations  for  Puerto  Rico  and  dw 
Virgin  Islwds  into  compliance  with  the 
closed  season  required  the  Canadian 
Treaty. 

Considerations  leading  to  these 
conclusions  are  (fiscussed  in  these 
opinions,  copies  of  udtidi  may  be 
obtained  upon  request  from  Ae  Office  of 
Migratory  Bird  Management  U.S.  Fish 
and  Wildlife  Service,  Department  of  the 
Interior.  Washington,  D.C.  20240. 

Mr.  Charies  Keffey,  representing  the 
Southeastern  Association  of  Fish  and 
Wildlife  Agendea,  commented  in 
support  of  the  Service’s  proposed 
frameworks  for  the  1981-82  aiigratory 
bird  hunting  season. 

Mr.  Toby  Cooper,  spokesman  for 
Defenders  of  WUettile  (Defenders), 
commented  on  an  array  regulatory 
topics,  some  of  whidi  were  outside  the 
scope  of  the  Public  Hearing’s  agenda. 
Among  the  latt»  was  an  inquiry  aboat 
the  status  cd  the  Service’s  proposal  to 
formalize  certain  regulatory  procedures 
followed  in  devek^i^  migratory  bird 
hunting  regulations,  reihiead  and 
canvasback  hunting  closure  areas,  and 
the  plan  for  evaluating  stabilized  duck 
hunting  regulations.  Many  of  Defenders’ 
comments  relevant  to  die  eariy  hunting 
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season  frameworks  have  been 
expressed  and  responded  to  in  previous 
years.  There  are  briefly  restated  as 
follows. 

Mr.  Cooper  stated  that  the  Service’s 
regulations  are  not  accompanied  by  a 
showing  that  its  legal  obligations  under 
the  Conventions  and  Migratory  Bird 
Treaty  Acf'are  being  met  with  respect  to 
certain  species.  Defenders  specifically 
referred  to  Section  3  of  the  Migratory 
Bird  Treaty  Act  and  “optimum  numbers” 
language  of  the  U.S.-Japan  migratory 
bird  treaty. 

Response.  On  numerous  occasions, 
the  Service  has  referred  to  its  Final 
Environmental  Statement  for  the 
Issuance  of  Annual  Regulations 
Permitting  the  Sport  Hunting  of 
Migratory  Birds  (FES  75-54)  filed  on 
June  6, 1975,  with  the  Council  on 
Environmental  Quality,  and  the 
notification  of  its  availability  which  was 
published  in  the  Federal  Register  on 
June  13. 1975  (40  FR  25241).  In  addition, 
several  environmental  assessments 
have  been  prepared  on  specific  matters 
which  serve  to  supplement  the  material 
in  the  FES.  Although  the  term  “optimum 
numbers"  appears  in  Article  III  of  the 
U.S.-)apan  migratory  bird  treaty  in 
connection  with  setting  hunting  seasons, 
the  term  is  not  defined  in  the  Treaty,  nor 
has  it  been  administratively  or  legally 
determined. 

Defenders  reiterated  its  concern  about 
pre-sunrise  shooting  hours  for  migratory 
game  birds. 

Response.  The  Service  issued  an 
environmental  assessment  on  this  issue 
and  has  previously  responded  to 
Defenders,  as  follows:  44  FR  9936  and  44 
FR  34086  in  1979;  and  45  FR  13639  and  45 
FR  44541  in  1980.  This  issue  was  most 
recently  addressed  in  the  Federal 
Register  dated  March  25, 1981,  at  46  FR 
18671. 

Mr.  Cooper,  also  representing  the 
Committee  for  Dove  l^otection, 
expressed  concern  about  a  dove  season 
framework  which  allows  hunting  in 
September,  and  design  of  the  national 
mourning  dove  nesting  study. 

Response.  On  previous  occasions  the 
Service  has  responded  to  Defenders’ 
concerns  about  the  September  hunting 
of  mourning  doves.  Service  responses 
the  past  2  years  are  cited  as  follows:  44 
FR  9936  and  44  FR  34086  in  1979;  and  45 
FR  13619  and  45  44541  in  1980. 

At  the  Public  Hearing,  Dr.  Richard 
Coon,  Fish  and  Wildlife  Service, 
reviewed  preliminary  findings  f^m  the 
nationwide  mourning  dove  nesting  study 
which  was  undertaken  in  cooperation 
with  State  conservation  agencies.  The 
study  focused  on  two  major  objectives: 
(1)  to  determine  the  proportion  of  annual 
mourning  dove  nesting  activity  that 


occurs  in  September  and  October;  and 
(2)  to  compare  the  survival  of  eggs  and 
nestlings  on  study  areas  where 
September  dove  hunting  was  permitted 
with  survival  on  areas  where  September 
dove  himting  was  not  permitted. 
Preliminary  results  of  this  2-year  study  . 
indicate  that  less  than  5  percent  of 
mourning  dove  nesting  activity  occurred 
in  September  and  October,  based  on 
observations  of  6,789  nests  in  27  States, 
and  that  no  statistically  significant 
difference  existed  in  the  survival  of  eggs 
or  nestlings  between  hunted  and  non- 
hunted  areas,  based  on  observations  of 
668  active  nests  in  14  States. 

The  Service  believes  that  the  design 
and  statistical  procedures  followed  in 
the  nesting  study  were  adequate  and 
appropriate  to  the  objectives  of  the 
study. 

Mr.  Cooper  expressed  concern  about 
the  apparent  long-term  decline  of 
breeding  woodcock  in  the  Eastern 
Region  as  indicated  by  the  annual 
singing  ground  surveys. 

Response.  The  Service’s 
administrative  report  states,  “Significant 
long-term  trends  are  evident  in  both 
Regions,  decreasing  at  a  mean  annual 
rate  of  2.4  percent  in  the  Eastern  Region 
and  increasing  at  a  mean  annual  rate  of 
2.5  percent  in  the  Central  Region.” 
Overall,  the  indicated  population  is 
relatively  stable.  The  Service  has  a 
study  under  way  on  land  use  changes 
evident  along  singing-groimd  survey 
routes  and  reasons  for  these  divergent 
regional  trends  are  emerging.  They 
include  detrimental  land  use  factors, 
loss  of  forest  habitat  utilized  by 
woodcock,  and  the  natural  successional 
trend  of  forests  to  a  climax  stage  in  the 
Eastern  Region.  There  is  no  evidence 
that  hunting  is  affecting  the  trend  in 
either  region. 

In  commenting  on  the  proposed  sea 
duck  hunting  frameworks,  Mr.  Cooper 
indicated  that  status  information  on 
these  birds  should  be  made  available. 

Response.  The  Service  notes  that  sea 
ducks  are  himted  lightly  in  the  United 
States,  and  even  then  only  in  certain 
locales.  Only  a  small  fraction  of  the 
available  populations  are  harvested 
under  these  special  regulations  and  no 
upward  or  downward  trend  in  harvest 
has  been  noted  in  recent  years.  A 
gradual  increase  has  been  noted  in 
breeding  populations  surveyed  in 
Alaska  and  the  Northwest  Territories, 

Mr.  Ron  Fox  expressed  the 
appreciation  of  the  Tennessee  Wildlife 
Resources  Agency  for  the  experimental 
September  duck  season  being  proposed 
in  the  ciurent  season  frameworks. 

Mr.  John  M.  Anderson,  representing 
the  National  Audubon  Society, 
supported  the  Service’s  proposed 


regulations  for  mourning  doves, 
woodcock,  rails,  and  snipe.  He  noted 
evidence  that  some  subspecies  of 
sandhill  cranes  have  responded 
favorably  over  the  years  to  protection 
from  hunting  and  expressed  belief  that 
the  hunting  regulations  effective  the  past 
2  or  3  years,  which  focus  on  lesser 
sandhill  cranes,  were  appropriate.  While 
cautioning  about  regulations  which 
would  further  increase  sandhill  crane 
harvests,  Mr.  Anderson  emphasized  that 
habitat  preservation  is  by  far  the  most 
critical  need  of  sandhill  cranes. 

Response.  Sandhill  crane  hunter  and 
harvest  data  were  presented  earlier. 
Hunting  activity  and  harvests  have  been 
relatively  stable  in  recent  years. 

Written  Comments  Received 

The  supplemental  proposed 
rulemaking  which  appeared  in  the 
Federal  Register  dated  July  8, 1981, 
summarized  62  public  comments  which 
had  been-received  by  June  3, 1961.  Since 
then,  17  additional  comments  have  been 
received.  They  are  summarized  below 
by  early  and  late  season,  and  numbered 
in  the  order  used  in  the  March  25 
Federal  Register.  These  responses 
originated  from  9  States,  6  individuals,  1 
flyway  council,  and  1  organization.  In 
many  instances  they  addressed  matters 
whi(^  have  been  responded  to 
previously. 

Early  Seasons 

2.  Framework  dates  for  ducks  and 
geese  in  the  continental  United  States. 
Five  comments  supported  the 
experimental  duck  season  being 
proposed  for  Tennessee  and  2  opposed 
it.  A  local  National  Audubon  Society 
chapter  opposed  efforts  to  remove  “full 
protection”  from  wood  ducks  in 
Tennessee.  New  Hampshire  indicated 
that  an  “any  duck”  September  season  in 
Florida  might  generate  similar  requests 
from  other  States  in  the  Atlantic  Hyway. 

Response.  The  wood  duck  has  been  a 
huntable  species  in  the  Atlantic  Flyway 
for  several  decades.  In  1979,  355,600 
wood  ducks  were  harvested  in  the 
Flyway  and  it  ranked  second  among  all 
duck  species  harvested.  Recent  studies 
have  shown  that  southern  breeding 
wood  ducks  have  higher  survival  rates 
than  wood  ducks  which  nest  in  northern 
areas.  Wood  ducks  reproduce 
prolifically  under  suitable  habitat 
conditions.  The  Service  believes  that 
southern  breeding  wood  ducks  can 
sustain  the  limited  additional  harvest 
that  will  result  frxtm  the  5-day  hunting 
seasons  in  September  being  offered 
experimentally  to  Tennessee  and 
Kentucky.  The  same  considerations 
relate  to  Florida.  Significant  numbers  of 
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early  migrating  blue-winged  teal  gather 
in  Florida  (as  well  as  Tennessee  and 
Kentucky]  in  September  prior  to  their 
departure  for  wintm'ing  areas  in  the 
Caribbean,  and  Central  and  South 
America.  The  taking  of  some  of  these 
teal  in  Florida  in  September  would  not 
affect  harvest  potentials  in  other  States 
for  these  species. 

22.  Mourning  Doves.  Missouri 
recommended  adding  10  days  to  the 
mourning  dove  season,  providing  2 
additional  doves  in  the  daily  bag  limit, 
or  allowing  both. 

Response.  The  Service’s  proposal  for 
the  Central  Management  Unit  mourning 
dove  framework  includes  the  additional 
bag  limit  recommended  by  Missouri. 

25.  Migratory  game  birds  in  Puerto 
Rico  and  the  Virgin  Islands.  The  Federal 
Register  published  July  8, 1981,  at  46  FR 
35316  included  a  recommendation  from 
Mr.  James  Wiley,  a  Service  biologist 
stationed  in  Puerto  Rico,  that  the  West 
Indian  whistling  (tree)  duck 
[Dendrocygna  arborea)  be  protected 
during  the  Puerto  Rican  waterfowl 
season.  The  Service  subsequently 
received  a  recommendation  from  the 
Puerto  Rico  Department  of  Natural 
Resources  that  protection  be  afforded 
this  species  as  well  as  the  fulvous 
whistling  (tree]  duck  {Dendrocygna 
bicolor)  and  the  masked  duck  [Oxyura 
dominica). 

Response.  The  proposed  frameworks 
for  the  Puerto  Rican  waterfowl  season 
includes  these  species  restrictions. 

Late  Seasons 

12.  Zoning.  Illinois  proposed  and  the 
Upper  Region  Regulations  Committee. 
Mississippi  Flyway  Council,  endorsed  a 
minor  modification  in  the  boundary 
separating  Northern  and  Central  Zones 
used  in  Illinois  for  establishing  duck 
seasons.  The  new  boimdary  would  be 
Illinois  Highway  17.  cmd  would  shift 
portions  of  Henderson,  Knox,  Mercer, 
and  Warren  Counties  from  the  Northern 
Zone  to  the  Central  Zone.  The  chimge 
would  alleviate  concerns  of  hunters  in 
the  affected  area  about  the  duck  hunting 
season  being  set  too  early. 

Response.  The  Service  endorses  the 
proposed  change. 

Colorado  advised  that  it  wished  to 
select  a  three-way  split  of  its  duck 
hunting  season  in  lieu  of  zoning. 

Response.  The  Service  proposed  this 
option  for  the  Central  Flyway  in  the 
Federal  Renter  dated  July  8, 1981,  at  46 
FR  35316,  for  public  review  and 
comment  The  final  frameworks  for 
waterfowl  seasons  will  be  established 
later  in  the  1981-82  season  regulatory 
cycle. 

Oklahoma  requested  and  the  Central 
Flyway  Council  endoised  a  modification 


of  frameworks  to  allow  the  setting  of 
Oklahoma  goose  seasons  by  zones. 

Response.  While  goose  frameworks 
are  customarily  developed  later  in  the 
regulatory  cycle,  the  Service  endorses 
this  change. 

9.  Canvasback  and  redhead  ducks. 
Additional  recommendations  provided 
by  the  Upper  Region  Regulations 
Committee,  Mississippi  Flyway  Council, 
included  approval  of  the  proposed 
special  canvasback  season  in  the 
Atlantic  Flyway,  conditioned  upon 
certain  population  status  guidelines,  and 
removal  of  canvasback  closure  areas  in 
Michigan  and  Wisconsin  based  on  the 
same  guidelines. 

Response.  These  requests  will  be 
given  further  consideration  when  the 
waterfowl  frameworks  are  prepared  for 
public  review. 

13.  Goose  and  brant  seasons. 
Connecticut  requested  a  90-day  Canada 
goose  season  with  limits  of  4  geese  daily 
and  8  in  possession.  Accompanying  the 
request  was  a  report  titled  An  Overview 
of  the  Canada  Goase  in  Connecticut 
1981.  Justification  given  to  support  the 
request  included  the  rapidly  increasing 
number  of  Canada  geese  in  Connecticut, 
low  harvest  rates  of  these  birds,  and 
mounting  nuisance  complaints. 

Response.  The  Service  recognizes  that 
complaints  are  increasing  about  Canada 
geese  in  northern  and  mid-latitudes  of 
the  Atlantic  Flyway  and  is  developing  a 
policy  and  plan  for  coping  with  the 
problem.  Also,  a  Canada  goose 
management  plan  is  being  prepared  by 
the  AUantic  Hyway  Council.  'Ifre 
Service  believes  that  decisions 
regarding  the  request  must  take  into 
consideration  these  planning  efforts, 
views  of  other  affected  States,  and  &e 
public.  Goose  hunting  regulations  are 
normally  set  in  late  summer  and 
decisions  will  be  made  at  that  time. 

14.  Whistling  swans.  Several 
individuals  expressed  interest  in  a 
whistling  swan  season  for  North 
Carolina. 

Response.  In  the  Federal  Register 
dated  July  8, 1981,  at  46  FR  35316,  the 
Service  provided  its  rationale  for  not 
proposing  such  a  season  at  this  time. 

15.  Sandhill  cranes.  The  Service  noted 
in  the  Federal  Renter  dated  July  8, 

1981,  at  46  FR  35316  that  additional 
information  was  needed  from  Arizona 
on  its  proposed  experimental  hunting 
season  for  sandhill  cranes  in  the  Wilcox 
Playa  area  of  the  State.  Arizona 
subsequently  provided  the  following 
details: 

1.  The  hunt  would  be  by  permit  only;  a 
maximum  of  100  permits  will  be 
reommended.  Successful  applicants 
would  be  determined  by  drawing. 
Hunters  would  be  required  to  check  in 


and  check  out  at  a  temporary  check 
station  located  near  the  hunt  areas. 

When  checking  in,  hunters  will  be 
briefed  on  crane  diaractistics.  If  a 
whooping  crane  is  in  the  vicinity, 
hunters  be  alerted  and  informed  as 
to  the  importance  of  not  molesting  it  At 
the  time  successful  applicants  are 
notified  of  their  hunt,  specially  prepared 
brochures  describing  the  difference 
between  sandhill  and  whooping  cranes 
would  be  provided.  A  Inochure 
describing  the  whooping  crane  foster 
parent  program  will  be  included. 

2.  The  hunt  would  be  in  mid- 
November  when  most  of  the  cranes  that 
occur  in  the  Wilcox  area  at  that  time  are 
of  the  lesser  race.  Accmding  to  Arizona 
data,  cranes  of  the  greater  race  tend  to 
arrive  in  December.  This  reduces  the 
likelihood  that  a  whooping  crane  will  be 
present  during  the  hunt  as  the  foster 
parent  program  involves  only  the 
greater  race  of  sandhills.  Suggested  hunt 
dates  are  November  14-15  and 
November  21-22,  only  4  days  instead  of 
the  11-day  continuous  season  suggested 
in  Arizona’s  earlier  letter.  The  hunt  area 
would  be  limited  to  Game  Mangement 
Units  30A.  306, 31,  and  32.  Arizona 
anticipates  that  most  of  the  harvest 
would  be  in  the  first  two  units. 

3.  The  main  roost  areas  will  be  closed 
to  hunting  and/or  entry.  This  is 
necessary  to  lower  the  possibility  of 
cranes  leaving  the  hunt  area  en  masse. 

4.  A  bag  limit  (ff  2  cranes  per  person  is 
suggested.  It  is  anticipated  tfiat  15 
percent  of  the  hunters  issued  permits 
would  not  actually  hunt  If  every  hunter 
obtained  the  limit  of  2,  a  maximum  of 
170  cranes  (2.5  percent  of  the  winter 
population  of  7,000]  would  be  harvested. 
All  harvested  birds  would  be  weired 
and  measmvd.. 

5.  Almost  all  hunting  will  be  on 
private  land  and  subject  to  landownei's 
permission.  All  hunters  will  be  advised 
to  contact  the  landowners  before 
himting. 

6.  Other  migratory  game  bird  hunt 
regulations  wUl  apply,  i.e.,  shooting 
hours. 

Arizona  provided  a  map  depicting  the 
various  geographical  areas  mentioned  in 
the  proposal 

Response.  The  Service  notes  that  die 
Pacific  Fly  way  Council  has  endorsed  the 
Arizona  proposal  for  the  experimentad 
sandhill  crane  season  described  above. 
Section  20.28  of  Utle  50  Code  of  Federal 
Regulations  provides  for  closure  or 
temporary  suspension  of  hunting 
seascms  should  endangered  species 
consideration  warrant  such  action.  The 
Service  plans  to  initiate  Section  7 
consultation  on  the  request  and 
proposes  to  implemmit  the  season 
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conditioned  upon  a  finding  of  “no 
likehood  of  jeopardy”  to  whooping 
cranes  or  any  other  listed  species. 

26.  Migratory  game  bird  seasons  for 
falconers.  Missouri  questioned  whether 
the  harvest  reporting  requirement  for 
extended  falconry  seasons  any  longer 
serves  a  management  need. 

Response.  The  Service  has  annually 
solicited  information  on  the  number  of 
falconers  who  participate  in  extended  ■ 
falconry  seasons,  and  the  species  and 
numbers  of  migratory  game  birds  which 
were  harvested.  The  Service  believed 
that  some  insight  into  these 
considerations  should  be  gained  as  the 
new  regulations  were  implemented. 

Data  received  to  date  by  the  Service 
indicate  that  there  are  approximately 
2.000  licensed  falconers  in  the  41  States 
which  allow  falconry.  Twenty-one  of 
these  States  have  availed  themselves  of 
the  extended  falconry  season  provision. 
Based  on  a  sample  of  635  falconers 
during  the  1976-79  season,  the  Service 
estimates  that  huntes  using  falcons 
harvested  408  mallards,  245  mourning 
doves,  163  teal,  122  gadwalls,  and  204 
migratory  birds  of  other  species. 
Falconers  averaged  20  trips  afield  per 
year,  and  harvested  an  average  of  5.6 
migratory  game  birds  per  season.  Less 
than  30  percent  of  the  total  falconry 
harvest  was  associated  with  the 
extended  falconry  seasons.  In  view  of 
these  statistics  which  clearly 
demonstrate  the  low  participation  and 
harvest  associated  with  the  extended 
falconry  seasons,  the  Service  propones 
to  abolish  the  reporting  requirement  for 
State  conservation  agencies. 

Public  Comment  Invited 

Based  on  the  results  of  migratory 
game  bird  studies  now  in  progress  and 
having  due  consideration  for  any  data  or 
views  submitted  by  interested  parties, 
the  possible  amendments  resulting  from 
the  supplemental  rulemaking  will 
specify  open  seasons;  shooting  hours; 
and  bag  and  possession  limits  for 
designated  migratory  game  birds  in  the 
United  States,  including  Alaska,  Puerto 
Rico,  and  the  Virgin  Islands. 

The  Director  intends  that  finally 
adopted  rules  be  as  responsive  as 
possible  to  all  concerned  interests.  He 
therefore  desires  to  obtain  the 
comments  and  suggestions  of  the  public, 
other  concerned  governmental  agencies, 
and  private  interests  on  these  proposals 
and  will  take  into  consideration  the 
comments  received.  Such  comments, 
and  any  additional  information 
received,  may  lead  the  Director  to  adopt 
final  regulations  differing  from  these 
proposals. 

Special  circumstances  are  involved  in 
the  establishment  of  these  regulation 


which  limit  the  amount  of  time  which 
the  Service  can  allow  for  public 
comment.  Specifically,  two 
considerations  compress  the  time  in 
which  the  rulemaking  process  must 
operate;  the  need,  on  the  one  hand,  to 
establish  final  rules  at  a  point  early 
enough  in  the  summer  to  allow  affected 
State  agencies  to  appropriately  adjust 
their  licensing  and  regulatory 
mechanisms,  and.  on  the  other  hand,  the 
unavailability  before  mid-June  of 
specific,  reliable  data  on  this  year's 
status  of  some  migratory  shore  and 
upland  game  bird  populations. 

Therefore,  the  Service  believes  that  to 
allow  comment  periods  past  the  dates 
specified  earlier  in  contrary  to  the  public 
interests. 

Comment  Procedure 

It  is  the  policy  of  the  Department  of 
the  Interior,  whenever  practicable,  to 
afiord  the  public  an  opportunity  to 
participate  in  the  rulemaking  process. 
Accordingly,  interested  persons  may 
participate  in  the  rulemaking  process  by 
submitting  written  comments  to  the 
Director  (FWS/MBMO),  U.S.  Fish  and 
Wildlife  Service,  Department  of  the 
Interior,  Washington,  D.C.  20240. 
Comments  received  will  be  available  for 
public  inspection  during  normal 
business  hours  at  the  Service’s  office  in 
Room  525-B,  Matomic  Building,  1717  H 
Street,  NW.,  Washington,  D.C. 

All  relevant  comments  on  all  early 
season  proposals,  including  Alaska, 
Puerto  Rico,  and  the  Virgin  Islands, 
received  no  later  than  July  16, 1981,  and 
those  on  late  season  proposals  received 
by  August  24, 1981,  will  be  considered, 
llie  Service  will  attempt  to 
acknowledge  received  comments,  but 
substantive  response  to  individual 
comments  may  not  be  provided. 

NEPA  Consideration 

The  “Final  Environmental  Statement 
for  the  Issuance  of  Annual  Regulations 
Permitting  the  Sport  Hunting  of 
Migratory  Birds  (FES  75-54)”  was  filed 
with  the  Council  on  Environmental 
Quality  on  June  6, 1975,  and  notice  of 
availability  was  published  in  the 
Federal  Register  on  June  13, 1975  (40  FR 
25241).  In  addition  several 
environmental  assessments  have  been 
prepared  on  specific  matters  which 
serve  to  supplement  the  material  in  the 
Final  Environmental  Statement.  Copies 
of  these  documents  are  available  fi'om 
the  Service. 

Endangered  Species  Act  Consideration 

Section  7  of  the  Endangered  Species 
Act  provides  that,  “The  Secretary  shall 
review  other  programs  administered  by 
him  and  utilize  such  programs  in 


furtherance  of  the  purposes  of  this  Act.” 
and  “by  taking  such  action  necessary  to^ 
insure  that  any  action  authorized, 
funded,  or  carried  out  *  *  *  is  not  likely 
to  jeopardize  the  continued  existence  of 
such  endangered  or  threatened  species 
or  re.?ult  in  the  destruction  or 
modification  of  habitat  of  such  species 
*  *  *  which  is  determined  to  be 
critical.” 

The  Service  initiated  Section  7 
consultation  under  the  Endangered 
Species  Act  for  the  proposed 
frameworks  for  Alaska,  Puerto  Rico,  and 
the  Virgin  Islands,  and  for  other  early 
hunting  season  frameworks. 

On  May  15, 1981,  Mr.  John  Spinks, 
Chief,  Office  of  Endangered  Species, 
concluded: 

“Therefore,  it  Is  my  biological  opinion  that 
your  action,  as  proposed,  is  not  likely  to 
jeipardize  the  continued  existence  of  the 
above  listed  species  and  is  not  likely  to  result 
in  the  destruction  or  adverse  modification  of 
designated  Critical  Habitat  of  the  yellow¬ 
shouldered  blackbird  in  Puerto  Rico.” 

The  subsequent  proposal  by  the 
Virgin  Islands  for  a  duck  season  should 
present  no  problem  as  no  birds 
inhabiting  the  Virgin  Islands  are 
presently  listed  as  being  endangered  or 
threatened. 

The  Service  similarly  initiated  Section 
7  consultation  for  other  early  hunting 
season  fi-ameworks.  On  June  15, 1981, 
Mr.  Spinks  wrote: 

“Therefore,  it  is  my  biological  opinion  that 
your  action,  as  proposed  is  not  likely  to 
jeopardize  the  continued  existence  of  the 
above  listed  species  and  is  not  likely  to  result 
in  the  destruction  or  adverse  modification  of 
any  designated  Critical  Habitat.” 

As  in  the  past,  hunting  regulations  this 
year  are  designed,  among  other  things, 
to  remove  or  alleviate  chances  of 
conflict  between  seasons  for  migratory 
game  birds  and  the  protection  and 
conservation  ofendangered  and 
threatened  species  and  their  habitats. 
Examples  of  such  consideration  include 
areas  closed  to  dove  and  pigeon  hunting 
for  protection  of  the  Puerto  Rican  plain 
pigeon  and  the  Puerto  Rican  parrot,  both 
of  which  are  classified  as  endangered. 
Also,  an  area  in  Alaska  is  closed  to 
Canada  goose  hunting  for  protection  of 
the  endangered  Aleutian  Canada  goose. 

The  Service's  biological  opinions 
resulting  fi:om  its  consultation  under 
Section  7  are  considered  public 
documents  and  are  available  for  public 
inspection  in  or  available  fi'om  the 
Office  of  Endangered  Species  and  the 
Office  of  Migratory  Bird  Management, 
U.S.  Fish  and  Wil^ife  Service, 
Department  of  the  Interior,  Washington, 
D.C.  20240.  / 


Federal  Register  /  Vol.  46,  No,  133  /  Monday,  July  13,  1981  /  Proposed  Rules  36061 


Regulatory  Flexibility  Act  and 
Executive  Order  12291  Consideration 

Pursuant  to  Executive  Order  12291, 
the  Department  has  determined  that  this 
rule  is  a  major  rule,  and  it  has 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.]-  In  the  Federal 
Register  dated  March  25, 1981  (at  45  FR 
18669],  the  Service  described  measures 
it  was  taking  to  comply  with  these  new 


requirements  on  Federal  agencies  in 
developing  new  rules.  The  Service  also 
included  a  summary  of  its  initial 
regulatory  impact  analysis,  and 
announced  that  copies  of  the  full  initial 
analysis  were  available  upon  request 
from  the  Office  of  Migratory  Bird 
Management,  U.S.  Fish  and  Wildlife 
Service,  Department  of  the  Interior,  18th 
and  C  Streets,  NW.,  Washington,  D.C. 
20240. 

The  Service  is  completing  its  final 


regulatory  impact  analysis  and  it  will  be 
summarized  in  the  Federal  Register  prior 
to  or  at  the  time  that  final  regulations  for 
the  1981-82  hunting  season  are  set 

Authorship  - 

The  primary  author  of  this  proposed 
rulemaking  is  Henry  M.  Reeves,  Office 
of  Migratory  Bird  Management,  working 
under  the  direction  of  John  P.  Rogers, 
Chief. 
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Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 
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